by Scolt Holbrook, Esq.

A question every construction
subcontractor repeatedly faces is,
‘Have | caught everything that is of
utmaost concern to me in reviewing the
subcontract before | sign t?” The task of
answering is not made easy by the
number of subcontracts published by
industry organizations, including the
American Instituie of Architects (AlA),
the Associated General Contractors of
America {AGC), and the Design-Build
institute of Amenca (DBIA), as well as
many others.

Knowing the major provisions of
s might even be
manageable for subcontractors, but this

these document

would not solve the problem since
subcontractors are rarely offered these
form subcontracts. Instead, most
subcontracts are many pages of
minuscule type containing proprietary
clauses that the general contractor or
construction manager has spent years
or decades perfecting to shift risk to
subcontractors. even where

subcontractors have no control over

o risks. This

s impossible

o

omplexity means that
n practce, todentfy

choand avery ssue that 1s contamedd

within a subcontract. So. how can a
subcontractor manage”?

One tool 1s an addendum. which s
attached o a subcontract to deal with
the most important issues n the
subcontract The purpose of such an

entify and modity

SLMporiances 1o

tsubstantal company

QOes wiong
1

on the proect. Tyocal language

on such addandca s

Subcontractor hereby accepts the
terms of the attached subcontract
subject to Contractor's agreemeant
with the terms set forth in this
Addendum, which shall
supersede any conflicting terms in
any other contract document. Any
of the Contractor's terms or
~onditions in addition to or
different from this standard
addendum are objected to and
shall have no effect. Contractor’s
agreement herewith shall be
evidenced by Contractor's
signature hereon or by permiting
Subcontractor to commence work
for the project

Using an addendum can be a
straightforward solution, except when a
request for bid requires the
subcontractor to sign a proprietary
contract. In this circumstance,
subcontractors and their attorneys must
take into account applicable state law
and how it deals with formaton of the

contract in question

Many subcontractors ar ctant to

o heart 4

minchfy a subcontract and take

g;me‘frai CUH{(&C[OTS or construchon
anager’s admonition not to maodify &

;):’«’)uosad subcontract However using

can be a

an addendum L more friendly

approach to addressing the most

worrisome terms than scratching out i

terms of an onginal contract. General

pting of che

addencum than of having tf Al
contracts marked up. One at
& 2r toadently the S

addendum than to find hand-written
changes, which in addition are subject
to further inlerpretation.
When a subcontractor decides to use
an addendum
letter that the bid 15 conditic

itcan cfau(y nis sc’;ope
ned on the
areas of utmost concern addressed in
the addendum. This approach helps
ensure that a "meeting of the minds”
takes place so an enforceable contract
15 created upon acceptance of the bid
o further ensure a ’rmactmq of the
minds,” the subcontractor should add
the phrase sub;eot o a mutuaily
agreeable contract, and if no mutually
agreed contract, the parties agree to use
the Standard Form A!/\ A401-1997
Subcont
ASA has published a ge

“Addendum to Subcontract.” which

ract Agreement.”
eric

addresses 28 different areas of

COMmMon concern in construction
subcontracts. While not an all-inclusive

list, at a minimum the ASA addendum is

a very broad outlne 1o help
subcontractors obtain the terms and

conditions they want

subcontractors

large addendum

scare ofl customers

tems to be revised. One respo

this Walt a sec

YOUu JUSt

Soncern s
gave me a rm;iim\u—g;(u’,;e: contract

obligating me 1o thousands [or mithons]

of dol!arg worth of work and you are
hjecung to my simpie addendum

attempling 1o make

desise notio uss g

specially acuis on small
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the job in question. as well as to your
trade n particular, and include only
those items in a shorter-form
addendum

As i any contract negotiation. the
mclusion or exclusion of any terms within
the contract is ultimately a business
decision. The goal of ASA's generic
“Addendum to Subcontract.” as well as
the user’s guide for the addendum and
other ASA contract resources. is 10
educate subconiractors aboul clauses
and understand the risks involved when
entering inte subcontract agreements
Since you cannol always address
concerns individually in each
subcontract, using an addendum is a
simple way 1o deal with the most
important 1ssues for your particular trade
or for a particular project. so that you
avoid rigking huge company assets on
risks you cannot control. n

This article is intended to provide the
i reader with general information

‘ regarding curren! legal issues. It is
not intended (o be construed as
specific legal advice or as a
substitute for the need to seek
competent legal advice on specific
legal maiters

Scolt Holbrook is with the law firm of
Crawford & Bangs in Covina. Calif.
He can be reached at

- Sholbrook@builderslaw.com.




